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SoundExchange has repeated its breathtakingly broad construction of the prohibition set
forth in section 114(f)(5)(C) even though, as NAB and the NRBNMLC have demonstrated, such
a reading is contrary to the statute, impractical, and fundamentally unfair in this proceeding.
SoundExchange would foreclose the Judges from considering any direct license agreement
entered into by a statutory webcasting service because such licenses necessarily are “influenced
by the terms of a WSA [Webcaster Settlement Act] agreement.”! In advancing this construction,
SoundExchange would have the Judges disregard highly probative evidence — direct agreements,
not entered into pursuant to any WSA agreement, between the very buyers and sellers at issue in
the relevant market. The construction also would require the Judges to ignore the very type of

agreements that Congress expressly invited the Judges to consider — i.e., agreements covering

statutory webcasting. See 17 U.S.C. 8 114(f)(2) (providing that “[i]n establishing such rates and

! See SoundExchange, Inc.’s Initial Br. Regarding Novel Question of Law Referred to the Register 14 (Aug. 7,
2015) (“SoundExchange Br.”); id. at 13 (“[A]ny agreement in the webcasting space may be said to be influenced by
existing statutory rates as well as rates that apply under some WSA agreements.”).



terms, the Copyright Royalty Judges may consider the rates and terms for comparable types of

digital audio transmission services and comparable circumstances under voluntary license

agreements described in subparagraph (A)” of section 114(f)(2), covering statutory webcasting).

Such a construction may serve SoundExchange’s efforts to eradicate probative evidence from the
Web IV record, but it is not what the statute requires or Congress intended.

SoundExchange’s position is based on two fundamental misconstructions of the statutory
text. First, SoundExchange attempts to divorce the “provisions of” a WSA agreement from the
very agreement comprising those provisions, claiming that “by its express terms, the statutory
prohibition . . . is not limited to the WSA agreements themselves.” See id. at 1. But the
prohibition is precisely so limited. The statute sets forth the specifically delineated subject of the

prohibition — “subparagraph (A)” (the WSA provision) and “any provisions of any agreement

entered into pursuant to subparagraph (A)” — in other words, provisions of the WSA agreements

themselves and not some other agreement. See 17 U.S.C. § 114(f)(5)(C) (emphasis added).

The “provisions of” a WSA agreement are the provisions that appear in that specific
WSA agreement. Provisions that appear in a different operative agreement entered into by
different parties under different circumstances at a different time from the WSA agreement itself
—even if those provisions are copied verbatim from a WSA agreement — are not “provisions of”
the WSA agreement but provisions of the different agreement.

Section 114(f)(5)(C) reinforces this conclusion. It specifically describes the “provisions
of” a nonprecedential WSA agreement as “including any rate structure, fees, terms, conditions,

or notice and recordkeeping requirements set forth therein” — i.e., the specific provisions set forth

in the WSA agreement itself. 1d. (emphasis added). Later in that section, it again describes

those provisions as “any royalty rates, rate structure, definitions, terms, conditions, or notice and
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recordkeeping requirements, included in such agreements.” Id. (emphasis added). And it makes

clear that those provisions grew out of the “unique business, economic and political
circumstances of webcasters, copyright owners, and performers” that existed at that time. Id.

Nothing in the statute suggests that provisions negotiated at a specific time, as part of a
WSA agreement, take on a special quality such that substantively identical terms could never be
agreed to by willing buyers and willing sellers in a later, different, agreement. Rather, the
statutory prohibition extends only to the provisions that were negotiated at a unique business,
economic, and political moment in time, as part of a WSA agreement itself, not provisions that
were agreed to at a later time, under different circumstances, and by different parties. In fact, the
language of the publishing notice of the Pureplay Settlement Agreement that SoundExchange
itself cites in paragraph 43 of its Proposed Conclusions of Law makes this very point:

Unless otherwise agreed to by the parties, the rates and terms set forth in the

agreement apply only to the time periods specified in the agreement and have no

precedential value in any proceeding concerned with the setting of rates and terms
for the public performance or reproduction in ephemeral phonorecords.

Notification of Agreements Under the Webcaster Settlement Act of 2009, 74 Fed. Reg. 34796,
34796 (July 17, 2009) (quoted in Proposed Conclusions of Law of SoundExchange, Inc. {43
(June 19, 2015)) (emphasis added). In other words, if parties agree to particular provisions, the
fact that those provisions are similar or even identical to provisions that also appear in a
nonprecedential WSA agreement cannot be used to bar consideration of the direct license
agreements negotiated at another time.

If Congress had intended to bar the Copyright Royalty Judges from considering
provisions of a license agreement between a service and a record company that were copied from
or otherwise influenced by provisions of a WSA agreement, it easily could have done so by

barring the Judges from taking into account “provisions of a license agreement that were copied
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from, based on, or otherwise influenced by” provisions of a WSA agreement. That is not the
language it wrote.

An example illustrates the absurdity of SoundExchange’s expansive contrary
interpretation. The Pureplay WSA agreement provides that:

Commercial Webcasters must make monthly payments once its royalty obligation

exceeds the minimum fee it has paid, and provides statements of account and

reports of use, for each month on the 45th day following the end of the month in

which the Eligible Transmissions subject to the payments, statements of account,
and reports of use were made.”

Id. at 34800. Under SoundExchange’s interpretation, if a license agreement between a service
and a record company included a similar 45-day payment deadline provision that was influenced
by the Pureplay WSA agreement provision but included no other terms from that agreement, the
entire license agreement would be inadmissible. See SoundExchange Br. at 8 (“§ 114(f)(5)(C)
would bar the Judges from considering the copied terms as well as the other, non-copied
terms.”). Congress simply did not write language with this vast of a reach. Its choice to limit the
statutory prohibition to “provisions of” a nonprecedential WSA agreement itself, rather than
provisions of a different agreement, should be honored.

Second, SoundExchange attempts to expand the subject of the prohibition (provisions of
the WSA agreements themselves) by an untenable reading of the verb phrase “otherwise taken
into account.” It argues that its construction is required to “give[] effect” to the phrase.
SoundExchange Br. at 3. But that argument is transparently false. The phrase more properly is
included in the statute to make clear that the Judges may not consider WSA agreements on their
own even if a party does not seek to admit the agreement into evidence. Thus, even if no party
tries to admit a non-precedential WSA agreement into evidence, the Judges may not consider

those WSA agreements or their terms to be precedent or to provide a guidepost for their decision.
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For example, the Judges would not be able to consider a nonprecedential WSA agreement itself
as a rate-setting guidepost in the way that they considered the SDARS I rates as a guidepost to
setting rates in SDARS Il. Determination of Rates and Terms for Preexisting Subscription
Services and Satellite Digital Audio Radio Services: Final Rule and Order, 78 Fed. Reg. 23054,
23066 (Apr. 17, 2013) (“Lastly, the Judges consider the prevailing statutory rate of 8%, which
the Judges adjusted down from a 13% rate in SDARS-I based on the fourth Section 801(b)
factor.”). Similarly, an expert could not base an opinion on the WSA agreement even if no party
tries to admit the WSA agreement into evidence.

Nothing in the statute, however, alters the subject of the prohibition — the WSA
agreements themselves. If a new agreement is entered into by a record company and a
webcaster, or even by SoundExchange and a webcaster, there is no prohibition on the admission
or consideration of that agreement.

SoundExchange’s brief also confirms the argument in NAB’s and the NRBNMLC’s
Initial Brief that SoundExchange itself has done exactly what it now claims may not be done.
SoundExchange relied for its own benchmarks on agreements that referenced the Pureplay WSA
agreement and on agreements that were directly influenced by the Pureplay WSA agreement.
See Initial Br. of NAB and the NRBNMLC in Resp. to the Copyright Royalty Judges’ Order
Referring Novel Question of Law to the Register of Copyrights at 5-6, 15 (Aug. 7, 2015)
(“NAB/NRBNMLC Br.”). SoundExchange asserts that the Judges may not take account of such
agreements. See SoundExchange Br. at 15 (“[1]f the terms have been directly influenced by the
terms of a WSA settlement agreement, consideration of the directly influenced terms, along with

other provisions in the license, would ‘take into account’ and consider the terms of the WSA



settlement agreement, in violation of § 114(f)(5)(C).”). Under SoundExchange’s view, the
Judges would be prohibited from relying on SoundExchange’s own benchmarks.

Moreover, as NAB and the NRBNMLC demonstrated in their Initial Brief,
SoundExchange’s reliance on the Pureplay WSA agreement in ways that it now claims would be
prohibited by section 114(f)(5)(C) constitutes express authorization of such use.
NAB/NRBNMLC Br. at 15. SoundExchange admits that parties may use, and the Judges may
consider, WSA agreements that SoundExchange and a webcaster authorize to be used. See
SoundExchange Br. at 4. By relying on the Pureplay WSA agreement rate itself and by
including license agreements that are influenced by the Pureplay WSA agreement in its
benchmark analysis, SoundExchange has expressly authorized use of the Pureplay WSA
agreement, rendering its arguments that prompted this referral moot.

Finally, SoundExchange makes no mention of the statutory distinction between “a novel
material question of substantive law,” which the Judges are required to refer to the Register, and
“any necessary procedural or evidentiary rulings,” which the Judges are expressly authorized to
make on their own, without referral to the Register. Compare 17 U.S.C. § 802(f)(1)(B) (“In any
case in which a novel material question of substantive law concerning an interpretation of those
provisions of this title that are the subject of the proceeding is presented, the Copyright Royalty
Judges shall request a decision of the Register of Copyrights, in writing, to resolve such novel
question.”) with id. § 801(c) “The Copyright Royalty Judges may make any necessary procedural
or evidentiary rulings in any proceeding under this chapter . .. .”). The extent to which private
agreements between a service and a record company are admissible is precisely the type of
“evidentiary ruling[]” that is appropriate for the Judges themselves to decide on the basis of the

record before them. See NAB/NRBNMLC Br. Part V.
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CONCLUSION

For the foregoing reasons and for the reasons set forth in the NAB/NRBNMLC Initial

Brief, the Register should decline the Referral Order and allow the Judges to answer the

questions presented. If the Register does answer the questions, she should determine that the

answer to each of the questions referred to by the Copyright Royalty Judges is that section

114(f)(5)(C) does not bar the Judges from considering all or any part of license agreements

between a webcaster and a record company, even if such agreements: (i) include terms that are

copied verbatim from a WSA settlement agreement; (ii) include terms that are substantively

identical to terms of a WSA settlement agreement; (iii) include terms that the Judges conclude

have been influenced by terms of a WSA settlement agreement; or (iv) refer to a WSA settlement

agreement.
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